
KEANEKBEANErc
ATTORNEYS AT LAW

Memorandum

m Main Office
445 Hamilton Avenue
White Plains, NY 10601
Phone 914.946.4777
Fax 914.946.6868

E3 Mid-Hudson Office
200 Westage Business Center
Fishkill, NY 12524
Phone 845.896.0120

TO: Hon. Randy Casale, Mayor
Beacon City Council
Mr. Anthony Ruggiero, City Administrator

FROM: Judson K. Siebert, Esq.. T

RE; Opinion of Counsel, NYS Dep't of Taxation & Finance
Condominium Assessments

DATE: March 30, 2018

As a follow-up to the presentation to the City Council on February 26, 2018,
City Assessor Kathy Martin requested an Opinion of Counsel from the New
York State Department of Taxation & Finance, Real Property Services ("NYS
RPS)" concerning (1) the homestead/non-homestead classification of residential
condominium units within industrial/commercial buildings converted to
residential use and (2) the methodology to be employed in valuing such units for
assessment purposes. Kathy did so in a letter dated March 22, 2018 to Mr. John
Wolham of NYS RPS, a copy of which is attached hereto.

In response, Mr. Wolham obtained an Opinion of Counsel from NYS RPS.
The Opinion of Counsel is set forth in an email from Mr. Wolham dated March
27, 2018, a copy of which is also attached.

The Opinion of Counsel concludes that newly created residential condominium
units within buildings formerly housing commercial or industrial uses are to be
placed in the homestead class. Furthermore, as set forth in this Opinion of
Counsel, the placement of these units within the homestead class removes them
from the standard limitation governing condominium valuation (which requires
a more restricted, income-based approach in setting an assessment). In other

words, as homestead class parcels, these units are to be valued based upon a

sales-based, market approach.

I have reviewed the Opinion of Counsel and conferred with Kathy regarding its
effect on City of Beacon assessments. Given the guidance provided by NYS
RPS on this clouded issue, residential condominiums in the City of Beacon
created within renovated industrial or commercial buildings should be placed in
the homestead class and valued for assessment purposes on a market-based
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approach. Accordingly, Kathy will review the assessments of these types of
residential condominium units for purposes of the upcoming 2018 assessment
roll. This, in turn, will likely cause an upward adjustment in the assessments of
these types of units, as the pattern heretofore followed has been to treat them
like traditional condominium units under an income-based valuation.

cc: Nicholas M. Ward-Willis, Esq.
Ms. Susan Tucker

Ms. Kathy Martin
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City of
Beacon

Kathleen Martin
Office of the Assessor
One Municipal Plaza
Suite 4
Beacon, NY 12508-2530

Telephone 845-838-5025
Fax 845-838-5026

March 22, 2018

Mr. John Wolham

Real Property Services Administrator 1, Southern Region
New York State Department of Taxation and Finance
Office of Real Property Tax Services
Mid-Hudson Regional Office
44 South Broadway, 6th Floor
White Plains, New York 10601-4425

Re; Request for Opinion of Counsel

Dear Mr. Wolham:

As you know, I am the City Assessor of the City of Beacon. In that capacity, I
respectfully request legal guidance, in the form of an Opinion of Counsel, from the New
York State Department of Taxation and Finance.

My inquiry relates to the classification and valuation of residential condominium units
created within properties that were previously in commercial ownership and use under
Article 19 of the Real Property Tax Law (the "RPTL"). In particular, as set forth below, I
request an opinion as to (1) whether these residential condominium units should be
classified as "homestead" or "non-homestead" parcels and (2) depending upon the

appropriate classification, the methodology that should be employed is valuing these
units for assessment purposes (that is, through a comparable sales or income-based

approach).



The City of Beacon is a homestead municipality, having first implemented the homestead
option in 1988. Over the past several years, multiple industrial/commercial properties in
the City of Beacon and within the non-homestead class have been redeveloped for
residential and/or mixed commercial/residential use. With this redevelopment, these
industrial/commercial properties have been repuiposed from their prior use to residential
use and, thereafter, placed in condominium ownership.

Section 1901(13)(a)(l) of the RPTL provides that the homestead class includes:
"residential real property consisting of more than three dwelling units held in
condominium form of ownership, provided that, in other than approved assessing units
which have adopted the provisions of section nineteen hundred three of this article prior
to April thirtieth, nineteen hundred eighty-three, no such dwelling unit previously was on
an assessment roll as a dwelling unit in other than condominium form of ownership, and
provided further that the governing body of an approved assessing unit which, prior to
April thirtieth, nineteen hundred eighty-three, has adopted the provisions of section
nineteen hundred three of this article may by local law adopted after a public hearing
prior to the taxable status date of such assessing unit next occurring after December

thirty-first, nineteen hundred eighty-three, provided that all such property on the
assessment roll of such assessing unit on April thirtieth, nineteen hundred eighty-three
shall not be classified in the homestead class."

As mentioned, the City of Beacon did not adopt the homestead option prior to April 30,
1983.

Under this definition, are residential condominium units in the City of Beacon created
within pre-existing, improved properties that were in the non-homestead class and not in
condominium ownership to be classified as homestead parcels?

Guidance documents published by the New York State Department of Taxation and
Finance suggest that this may not be the case. For example, the pamphlet entitled "The
Flomestead Tax Option", a copy of which is attached, states that "condominiums that
were built as condominiums and not converted from some other form, such as rental
apartments, qualify as residential property." (emphasis added). Does this mean that
residential units created within commercial buildings in fee ownership that are converted
to condominium ownership remain in the non-homestead class?

I submit that this is an unresolved, and somewhat confusing, issue. Accordingly, I
respectfully request an opinion as to whether residential condominium units in
repuiposed commercial, and formerly fee-owned, properties are to be placed in the
homestead or non-homestead class.

-2-



Furthermore, in a related manner, I request guidance as to the manner in which these
residential condominium units are to be valued for assessment puiposes. Specifically, are
they to be valued through a comparable sales or an income capitalization method?

In order to facilitate a response to this request, I am likewise forwarding a copy of this
letter to the Office of Counsel at orpts.legal@tax.nv.gov.

I appreciate your consideration and attention in this matter.

Kathy Martin

cc: Hon. Randy Casale, Mayor
Mr. Anthony Ruggiero, City Administrator
Judson K. Siebert, Esq.

5102/13/628193x1
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Slebert, JucSson SC.

From:
Sent:
To:
Cc;

Subject:
Attachments:

Wolham, John (TAX) <John.Woiham@tax.ny.gov>
Tuesday, March 27, 2018 5:15 PM
Kathy Martin
Siebert, Judson K.; Anthony Ruggiero; rcasale@cityofbeacon.org;
tax.dl.ORPTS.RSD.Dutchess.Co
City of Beacon — homestead
Beacon Assessor 03222018 letter.pdf

Hi Kathy,

I forwarded your attached letter to Counsel and received the following response:

While we believe the assessor should follow any legal advice in this matter that she may have received from
the city attorney, we will offer the following observations, subject to the caveat that our comments are strictly

informational and non-binding.

RPTL 1903(13)(a)(2) generally provides that in an approved assessing unit that first adopted class tax rates
after April 30, 1983, as Beacon did, "residential real property consisting of more than three dwelling units held
in condominium form of ownership" must be classified as homestead property. However, there is an
exception: The property would not belong in the homestead class if "no such dwelling unit previously was on
an assessment roll as a dwelling unit in other than condominium form of ownership". So, for example, if a
rental apartment building is converted into residential condominiums, it should not be placed into the
homestead class. However, as we read the law, if property that is now a residential condominium had never
been used as a dwelling unit before it was a condominium, there is no similar prohibition against treating it as

homestead property.

As to the method of assessment, condominiums generally are to be assessed without regard to the fact that
they are condominiums (e.g., by capitalizing the hypothetical rental income they might generate). However,
as we read the law, that restriction does not apply to condominiums that are included within the homestead

class. See RPTL 581(b)(ii), Real Property Law 339-y(l)(d)(ii).

If the assessor requires more specific guidance, she should direct her questions to the city attorney's office.

Hope this is of some help.

John Wolham
Real Property Services Administrator 1, Southern Region
New York State Department of Taxation and Finance
Office of Real Property Tax Services
Mid-Hudson Regional Office, 44 South Broadway, 6th floor, White Plains, NY 10601-4425
(914) 215-6242 I iohn.wolham@.tax.nv.qov
www.tax.nv.qov

Best,

John W,

i


